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Chapter 9-7 Eminent Domain 
 

 GENERAL PROVISIONS AND DEFINITIONS 
 
9-7-1 Title 
 This Chapter may be known as the “Eminent Domain Code” or “Condemnation Code”. 
 
9-7-2 Definitions 

As used in this Chapter: 
 

(a) "action" means condemnation action; 
 
(b) "appraisal" means an opinion as to the value of or compensation payable for property, prepared by or 
under the direction of an individual qualified by knowledge, skill, experience, training, or education to 
express an opinion as to the value of property; 
 
(c) "business" means a lawful activity, whether or not for profit, conducted primarily for the purchase, sale, 
lease, rental, manufacture, processing, or marketing of products, commodities, or other property, or for 
providing services; 
 
(d) "condemn" means to take property under the power of eminent domain; 
 
(e) "condemnation action" includes all acts incident to the process of condemning property after 
commencement of suit; 
 
(f) "costs" means the reasonable fees, charges and expenses necessarily incurred in an action, including the 
fees and charges of expert witnesses, the cost of transporting the court and jury to view the premises, and 
other recoverable costs; 
 
(g) "defendant" means a person who has or claims an interest in property that is the subject of a prospective 
or pending condemnation action; 
  
(h) "improvement" includes any building or structure, and any facility, machinery, or equipment that cannot 
be removed from the real property on which it is situated without substantial damage to the real property or 
other substantial economic loss; 
 
(i) "lien" means a security interest in property arising from contract, mortgage, deed or trust, statute, 
common law, equity, or creditor action; 
 
(j) "litigation expenses" means the sum of the costs, disbursements, and expenses, including reasonable 
attorney, appraisal, and engineering fees, necessary to prepare for anticipated or participation in actual 
court proceedings; 
 
(k) "personal property" means any property other than real property and shall also include any personal 
property affixed to the land that is not part of a residence or commercial building such as, but not limited 
to, distribution poles, above or underground vaults used for any type of utility, meters and metering 
stations, transformers, substations, compressor stations, valves, pumps, gates, etc.; 
 
(l) "property" means, for purposes of this Chapter, any interest in real or personal property, whether 
tangible or intangible, including, but not limited to, air rights, subsurface rights, mineral 
interests, estates in submerged lands, water rights of any character, flowage or flooding easements, 
easements or servitudes for aircraft noise or operations, rights or permits for the temporary use and 
occupancy, franchises, rights to limit land use and development, leaseholds, liens, future interests, 
copyrights, etc. 
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(m) "real property" means land and any improvements upon or connected with land; and includes an 
easement, servitude, or other interest therein; and 
 
(n) "reservation" means the Colville Reservation set apart by Executive Order of July 2, 1872, as modified 
by the Agreement of May 9, 1891, and all lands, wherever located, owned by the Confederated Tribes of 
the Colville Reservation, or any interest in lands held by the Tribes, whether or not such lands or interests 
are held in trust for the Tribes by the United States, and any lands, wherever located, held in trust by the 
United States for a member or members of the Colville Tribes. 
 
(o) “take,” “taken” and “taking” mean the transfer of ownership or use from a property owner to the Tribes. 
 
(p) "work" includes construction, alteration, repair, remodeling, excavation, demolition, rehabilitation, 
relocation and landscaping. 

 
9-7-3 Purpose and Policy 

The power of eminent domain is an essential aspect of sovereignty and fundamental to the Tribes' ability to 
protect its political integrity, economic security, and the health and welfare of the Tribes and its members. 
The Tribes has never surrendered its inherent authority of eminent domain over the lands within its 
ancestral homelands. The Colville Business Council may exercise the power of eminent domain pursuant to 
Article V of the Colville Constitution. The United States Congress continues to recognize the Tribes’ 
authority through such acts as the Indian Civil Right Act, 25 U.S.C. Section 1302(5) which requires Indian 
tribes to provide just compensation for the taking of property. The Council finds that: 

 
(a) The courts shall interpret this Code to maximize the assertion of tribal sovereignty by the Tribes. 
Eminent domain may be exercised when there is a public purpose and the condemnation is reasonably 
necessary to achieve that purpose, in light of the Tribes’ traditional property concepts;; 
 
(b) At any time before or after commencement of a condemnation action, the parties may agree to and carry 
out a compromise or settlement as to any matter, including all or any part of the compensation or other 
relief; and 
 
(c) Notwithstanding any provision of this Chapter, the Tribes will comply with any applicable federal 
statutes, regulations, or policies when exercising the power of eminent domain. 

 
9-7-4 Scope of Power of Eminent Domain 

(a) The Tribes shall exercise their authority to condemn Property within the Reservation for public use 
pursuant to this Chapter. The jurisdiction of the Court in such matters shall be as defined by the Code.  
 
(b) “Public use” may include, but is not limited to, the following: 
 (1) use that contributes to the well-being of the general public or the Tribes;  
 
 (2) creation or operation of utilities and public rights of way; 
 
 (3) elimination or lessening of a threat or hazard to public health or safety;  
 
 (4) elimination or lessening of a blight or detriment to an area possessed, occupied, used and/or  
 enjoyed by the general public or the Tribes; 
 
 (5) acquisition of abandoned property;  
 

(6) acquisition of necessary easements or rights-of-way for telecommunication infrastructure; 
 
(7) acquisition of necessary easements or rights-of-way for roads and other transportation 
infrastructure; 
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(8) acquisition of necessary easements or rights-of-way for green space, habitat and natural 
resource corridors, flood prevention, etc.; or 
 
(9) any other use that is determined by the Council to be necessary for the economic security, 
political integrity, or health and welfare of the Tribes. 

 
(d) Lands allotted to Indians may be condemned in an eminent domain action in the same manner as land 
owned in fee, as long as the money awarded in such actions is paid to the allottee. 

 
9-7-5 Time of Taking Effect 

This Chapter shall take effect immediately upon adoption by the Council. 
 
9-7-6 Severability 

If any provision of this Chapter or application thereof to any person or circumstance is held invalid, the 
invalidity does not affect other provisions or applications of the Chapter that can be given effect without the 
invalid provision or application, and to this end the provisions of this Chapter are severable. 

 
 PROCEEDINGS BEFORE ACTION 
 
9-7-10 Access for Studies 

(a) The Tribes’ agents and employees may enter upon real property and make surveys, examinations, 
photographs, tests, soundings, borings, and samplings, or engage in other activities for the purpose of 
appraising the property or determining whether it is suitable and within the power of the Tribes to take for 
public use, if the entry is: 
 

(1) preceded by reasonable efforts to notify the owner, and any other person known to be  in actual 
physical occupancy of the property, of the time, purpose, and scope of the planned entry and 
activities; 
 

 (2) undertaken during reasonable daylight hours; 
 
 (3) accomplished peaceably and without inflicting substantial injury; and 
 
 (4) not in violation of any provision of this Code. 
 
(b) The entry and activities authorized by this section do not constitute a trespass. 

 
9-7-11 Court Order for Access 

(a) If reasonable efforts to accomplish a lawful entry or to perform authorized activities upon real property 
have been obstructed or denied or would be futile, the Tribes may apply to the Court for an order 
permitting entry. 
 
(b) Unless after notice good cause to the contrary is shown, the Court shall make its order permitting and 
describing the purpose of the entry and setting forth the nature and scope of activities the court determines 
are reasonably necessary and authorized to be made upon the property. In addition to requiring a deposit or 
bond, the order may include terms and conditions with respect to the time, place, and manner of entry and 
authorized activities upon the property which will facilitate the purpose of the entry and minimize damage, 
hardship, and burden. 

 
9-7-12 Business Council Resolution 

The Tribes may not commence an action for condemnation until the Council has adopted a written 
resolution authorizing the taking, stating the proposed public use of the Property, identifying the Property, 
and declaring the public necessity for the taking of the Property.  
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 COMMENCEMENT OF ACTION BY TRIBES 
 
9-7-15 Civil Procedures 

The procedure for the condemnation of Property under the Tribes’ power of eminent domain is governed 
by this Code and its civil procedures except as otherwise provided in this Chapter. 

 
9-7-16 Contents of Complaint 
 In addition to other allegations required or permitted by law, the complaint shall: 
 

(a) designate the Tribes as the plaintiff and name as defendants all persons who, to the Tribes' knowledge, 
are owners of or who have or claim any interest in the property sought to be taken; defendants whose 
names are not known may be included under the designation "unknown claimants"; 
 
(b) contain a legal description of the property and of the interest therein sought to be taken;  
 
(c) include the Council’s resolution authorizing the condemnation;  
 
(d) state the public purpose for which the Property is to be taken;  
 
(e) state how taking the Property is reasonably necessary to achieve the purpose for which the property is 
being taken; 
 
(f) state how this purpose is reasonably necessary to assure the health, safety, economic security, and/or the 
political integrity of the Tribes or its members; 
 
(g) include, for the purposes of information and notice, a map, photo, diagram or other image portraying, as 
far as practicable, the property sought to be taken and the property  that will be affected by the taking, 
showing their location in relation to the project for which the property is to be taken; and 
 
(h) a request for a jury trial to determine the just compensation for the taking. 

 
9-7-17 Notice and Service 

(a) Notice and service shall be provided by the Tribes subject to the applicable civil action rules of this 
Code.  
 
(b) The Tribes shall also, after commencement of a condemnation action, cause a notice of the pendency of 
the proceedings to be recorded in the office of the recorder in each county in which any real property 
described in the complaint is located pursuant to the State’s rules for such lis pendens recordings.  
 
(c) In addition, if trust land is involved, whether the real property itself or personal property located on such 
trust land, the Tribes shall provide the appropriate office of the U.S. Bureau of Indian Affairs with notice 
identifying the trust allotment(s) involved and with a copy of the notice provided to the county. 

9-7-18 Amended Pleadings 
The Court may allow amended pleadings to include omitted persons and property. 

 
 DEFENDANT’S RESPONSE AND OTHER PARTIES 
 
9-7-25 Defendant’s Answer 

The Defendant's response shall consist of an answer, which must include any counterclaim or 
cross-complaint, or a disclaimer of any interest in the action.  Defendant may waive the right to a jury trial. 

 
9-7-26 Hearing on Preliminary Objections and Right to Take 

(a) The Court may consolidate for hearing all preliminary objections asserted in separate actions. 
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(b) Preliminary objections, including on the right to take, shall be heard and determined by the Court on the 
Court's own motion, or on noticed motion by a party, before final determination of the amount of just 
compensation.  
 
(c) Failure of the Defendant to demand a hearing on or consent in writing to the Tribes’ right to take the 
Property, within thirty (30) days from the date of the summons, shall constitute a waiver of the right to 
question the necessity of the taking and the finding of public need by the Tribes shall be binding on all 
persons unless based upon fraud, bad faith and/or abuse of discretion.  The Defendant has the burden of 
proving by clear and convincing evidence the facts relating to any allegations of fraud, corruption, bad faith 
or gross abuse of discretion by the Tribes or its officers, agents or employees. 
 
(d) If the Defendant demands a hearing on the right to take, the Court shall schedule that hearing within 
thirty (30) days of the demand.  The Court may grant the Defendant, if the Defendant requests it, only one 
continuance for an additional twenty (20) days.   

 
9-7-27 Other Parties 

(a) The Court may consolidate related condemnation cases. 
 
(b) The Court may require adverse claimants to interplead so as to determine fully their rights and interest 
in the compensation for the taking. 
 
(c) The Court shall not consider the United States to be an indispensable party in any proceeding under this 
Chapter.  However, the United States, upon timely application, shall have the right to intervene in any 
proceeding under this Chapter. 

 
9-7-28 Related Actions in Federal, State or Other Courts 

If any party initiates related actions in federal, state or other courts, whether due to jurisdictional issues or 
any other reason, the Court shall not postpone, stay or dismiss the condemnation action pending any rulings 
from such foreign courts as a matter of comity, judicial efficiency or similar reasons. 

 
 PROCEEDINGS BEFORE TRIAL 
 
9-7-35 Scope of Discovery 

(a) Discovery and pretrial conferences in condemnation actions are governed by this Code’s civil 
procedures except as otherwise provided in this Chapter. 
 
(b) Without leave of Court, and without showing any need for the information sought or of hardship or 
prejudice if discovery is withheld, a party to a condemnation action may: 
 

(1) require any other party to produce for inspection and copying, or to furnish a copy of,  any 
written appraisals, reports, maps, diagrams, charts, tables, or other documents in his possession or 
under his control that contain engineering, economic, valuation, comparable sales, or other data 
pertaining to the issue of compensation; 
 
(2) by written interrogatory require any other party to disclose the identity and location of each 
person whom the other party expects to call as a witness at the trial on any question relating to the 
issue of compensation, to state the substance of the facts and opinions to which the witness is 
expected to testify, and to summarize the grounds for each opinion; 
 

 (3) by written interrogatory or deposition require any other party to disclose the identity and 
location of every person, including an employee or agent, whom he has caused to examine the 
property sought to be taken, or whom he has consulted or employed to  provide information or to 
express an opinion relating thereto, in order to assist in determining the amount of compensation, 
whether or not the person so identified is expected to be called as a witness at the trial; and 

 
 (4) by deposition examine any person whose identity is discoverable under paragraphs (2) 
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 and (3), and whom the other party expects to call as a witness at the trial, with respect to  his 
findings and opinions on any question relating to the issue of compensation. 

 
(c) A party may discover the findings and opinions, on any question relating to the issue of compensation, 
of a person whose identity is discoverable under paragraphs (2) and (3) of subsection (a), but whom the 
other party does not expect to call as a witness at the trial, only with leave of court first obtained on noticed 
motion for good cause shown and subject to reasonable conditions required by the Court. 
 
(d) Discovery under this section is subject to the power of the Court to make orders which justice requires 
to protect a person from annoyance, embarrassment, oppression, or undue burden or expense, but discovery 
authorized by this section may not be denied or limited solely because the documents, information, facts, 
opinions, or other matters sought either were or were not prepared, obtained, or procured in anticipation of 
litigation or in preparation for trial in the particular action. 

 
9-7-36 Offer of Settlement 

(a) Not less than ten (10) days before the trial on the issue of the amount of compensation, either party may 
file and serve on the other party an offer of settlement, and within five (5) days thereafter the party served 
may respond by filing and serving his offer of settlement. The offer shall state that it is made under this 
section and specify the amount, exclusive of interest and costs, which the party serving the offer is willing 
to agree is just compensation for the property sought to be taken. The offer supersedes any offer previously 
made under this section by the same party. 
 
(b) An offer of settlement is deemed rejected unless an acceptance in writing is filed and served on the 
party making the offer, before the commencement of the trial on the issue of the amount of compensation. 
 
(c) If the offer is rejected, it may not be referred to for any purpose at the trial, but may be considered 
solely for the purpose of awarding costs and litigation expenses. 
 
(d) This section does not limit or restrict the right of a defendant to payment of any amounts authorized by 
law in addition to compensation for the property taken from him. 

 
 PROCEDURE FOR DETERMINING JUST COMPENSATION 
 
9-7-40 Setting for Trial 

(a) To the extent practicable, actions under this Chapter shall be heard and tried in advance of other civil 
actions. 
 
(b) The Court may require any severable nonjury issue to be tried separately in advance of the trial on the 
issue of the amount of compensation. 

 
9-7-41 Trial by Jury; Waiver 

The amount of compensation shall be determined by a jury only if a party entitled to participate in the trial 
expressly demands trial by jury. The Court shall determine all other issues without a jury. 

 
9-7-42 Burden of Proof 

No party has the burden of proof on the issue of the amount of just compensation. The Court may make a 
reasonable finding of just compensation on a rational basis using the provisions of this Code or other 
relevant law as guidance. 

 
 COMPENSATION 
 
9-7-45 Compensation Standards 

(a) An owner of property acquired by eminent domain is entitled to compensation determined under the 
standards prescribed in this Chapter. 
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(b) Unless otherwise provided by law, the right to compensation accrues upon the date of filing of the 
complaint. 
 
(c) Except as specifically provided in this section, compensation, damages, or other relief to which a person 
is otherwise entitled under this Code or other law are not affected, but duplication of payment is not 
permitted. 

 
9-7-46 Compensation for Taking 

(a) Except as provided in subsection (b), the measure of compensation for a taking of property is its fair 
market value determined under Section 9-7-26 as of the date of valuation. 
 
(b) If there is a partial taking of property, the measure of compensation is the greater of (1) the value of the 
property taken as determined under subsection (a) or (2) the amount by which the fair market value of the 
entire property immediately before the taking exceeds the fair market value of the remainder immediately 
after the taking. 

 
9-7-47 Date of Valuation 

(a) The date of valuation is the date upon which the trial of the issue of the amount of compensation 
commences. 
 
(b) At a retrial of the issue of compensation, the date of valuation is the date determined to be applicable 
under this section for the purpose of the original trial. 

 
9-7-48 Fair Market Value Defined 

(a) The fair market value of property for which there is a relevant market is the price which would be 
agreed to by an informed seller who is willing but not obligated to sell, and an informed buyer who is 
willing but not obligated to buy. 
 
(b) The fair market value of property for which there is no relevant market is its value as determined by any 
method of valuation that is just and equitable. 
 
(c) To determine the fair market value of property that is held in Trust, the valuation must include a 
determination by the Bureau of Indian affairs. 

 
9-7-49 Effect of Condemnation Action on Value 

(a) The fair market value of the property taken, or of the entire property if there is a partial taking, does not 
include an increase or decrease in value before the date of valuation that is caused by 
 
  (1) the proposed improvement or project for which the property is taken;  
 

(2) the reasonable likelihood that the property would be acquired for that improvement or project; 
or  
 
(3) the condemnation action in which the property is taken. 

 
(b) If, before completion of the project as originally adopted, the project is expanded or changed to require 
the taking of additional property, the fair market value of the additional property does not include a 
decrease in value before the date of valuation, but does include an increase in value before the date on 
which it became reasonably likely that the expansion or change in the scope of the project would occur, if 
the decrease or increase is caused by any of the factors described in Subsection (a). 
 
(c) Notwithstanding subsections (a) and (b), a decrease in value before the date of valuation which is 
caused by physical deterioration of the property within the reasonable control of the property owner, and by 
his unjustified neglect, may be considered in determining fair market value. 

 
9-7-50 Compensation to Reflect Project as Planned 
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(a) If there is a partial taking of property, the fair market value of the remainder on the valuation date shall 
reflect increases or decreases in value caused by the proposed project including any work to be performed 
under an agreement between the parties. 
 
(b) The fair market value of the remainder, as of the date of valuation, shall reflect the time the damage or 
benefit caused by the proposed improvement or project will be actually realized. 

 
9-7-51 Entire Property 

For the purpose of determining compensation under this Article, all parcels of real property, whether 
contiguous or noncontiguous, that are in substantially identical ownership and are being used, or are 
reasonably suitable and available for use in the reasonably foreseeable future, for their highest and best use 
as an integrated economic unit, shall be treated as if the entire property constitutes a single parcel. Any 
issue arising under this section shall be decided by the Court. 

 
9-7-52 Use by Defendant; Risk of Loss 

(a) Unless the Court otherwise directs, the Defendant may use the property sought to be taken for any 
lawful purpose before the date on which the Tribes are authorized to take possession. Thereafter, the 
Defendant may use the property only with the consent of, and subject to any limitations required by, the 
Tribes.  
 
(b) As between the Tribes and the Defendant, the Defendant has the risk of loss due to damage, destruction, 
or unauthorized removal of improvements or crops situated upon the property until the earliest of: 
 

(1) the date after which, by order of the Court, the Defendant's right to use the property is 
substantially limited or forbidden;  
 
(2) the date upon which the Tribes are authorized to take possession; or  
 
(3) the date upon which title is transferred to the Tribes. 

 
9-7-53 Leasehold Interests, Easements, and Other Encumbrances 

(a) If all or part of the property taken includes a leasehold interest, easement, or other encumbrance, then 
the effect of the condemnation action upon the rights and obligations of the parties is governed; 
 

 (1) by the provisions of the lease or other title documents, and  
 
(2) in the absence of applicable provisions, by this section. 

 
(b) If there is a partial taking and the part of the property taken includes a leasehold interest or other 
encumbrance that extends to the remainder, the Court may determine that; 
 
 (1) the lease or encumbrance terminates as to the part of the property taken but remains in force as to the 
remainder, in which case the rent reserved is extinguished to the extent it is affected by the taking; or  
 
(2) the lease or encumbrance terminates as to both the part taken and the remainder, if the part taken is 
essential to the purposes of the lease or encumbrance and the remainder is no longer suitable for the 
purpose of the lease or encumbrance. 
 
(c) The termination or partial termination of a lease or encumbrance under this section shall occur at the 
earlier of: 
  

 (1) the date on which, under an order of the Court, the Tribes are permitted to take possession of 
the property, or  
 
(2) the date on which title to the property is transferred to the Tribes. 

 



 

 9 (Proposed New Chapter 9-7) 
 

(d) The Court may determine that the taking is subject to the lease, easement, or other encumbrance.  
 
(e) This section does not affect or impair a lessee's right to compensation if his leasehold interest is taken in 
whole or in part. 

 
9-7-54 Property Subject to Lien 
 Notwithstanding the provisions of an agreement, if any, relating to a lien encumbering the property: 
 

(a) if there is a partial taking, the lienholder may share in the amount of compensation awarded only to the 
extent determined by the Court to be necessary to prevent an impairment of his security, and the lien shall 
continue upon the part of the property not taken as security for the unpaid portion of the indebtedness until 
it is paid; and 
 
(b) neither the Tribes nor the Defendant is liable to the lienholder for any penalty for prepayment of the 
debt secured by the lien, and the amount awarded by the judgment to the lienholder shall not include any 
penalty therefor. 

 
 EVIDENCE IN CONDEMNATION ACTIONS 
 
9-7-60 Evidence 

Actions under this Chapter are governed by the rules of evidence applicable in other civil actions in this 
Court and as supplemented by this section. 

 
9-7-61 View of the Property Taken 

(a) Upon motion of a party or its own motion, the Court may direct the jury to be placed in charge of an 
officer of the court and taken personally to view the property sought to be taken. Upon like motion, if the 
case is tried before the Court without a jury, the judge presiding at the trial may view the property. The 
Court may prescribe additional terms and conditions consistent with this section. 
 
(b) During a view of the property by the jury, the judge presiding at the trial shall be present and supervise 
the proceedings. The parties, their attorneys, engineers, and other representatives may be present during a 
view by the jury or judge. 
 
(c) If a view is taken by a jury, only the judge presiding at the trial or a person designated by the Court may 
make to the jury during the view a statement relating to the subject matter of the action. 
 
(d) The physical characteristics of the property and of surrounding property, and any other matters 
observed during a view, may be considered by the trier of fact solely for the purpose of understanding and 
weighing the valuation evidence received at the trial, and do not constitute independent evidence on the 
issue of the amount of compensation. 

 
9-7-62 Opinion Evidence Competent to Prove Value 

(a) Upon proper foundation, opinion evidence as to the value of property may be given in evidence only by 
one or more of the following persons: 
 (1) a witness qualified by knowledge, skill, experience, training, or education to express  an 

opinion as to the value of the property; 
 
 (2) an owner of the property; or 
 
 (3) a shareholder, officer, or regular employee designated to testify on behalf of an owner 
 of the property, if the owner is not a natural person. 
 
(b) This section does not preclude the admissibility of other evidence explaining and enabling the trier of 
fact to understand and weigh opinion testimony given under Subsection (a). 
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(c) The court, for good cause, and in the interest of expediting the trial, may limit the number of witnesses 
permitted to give testimony for any party in the form of an opinion with respect to the issue of the amount 
of compensation. 

 
9-7-63 Supporting Evidence 

For the purpose of supporting an opinion as to the value of property, evidence may be received relating but 
not limited to the following factors: 
 
(a) extent of loss of property and improvements; 
 
(b) present use of the property, and the highest and best use for which it is reasonably suitable and available 
in the reasonably foreseeable future; 
 
(c) extent of loss of a legal nonconforming use; 
 
(d) extent of damage to crops; and 
 
(e) existing zoning or other restrictions upon use, and the reasonable probability of a change in those 
restrictions. 

 
9-7-64 Evidence Relating to Remainder Value in Partial Taking 

(a) For the purpose of supporting an opinion as to the value of a remainder after a partial taking, evidence 
may be received relating but not limited to the following factors: 
 
 (1) extent of increase or decrease in the productivity and convenience of use of the 
 remainder reasonably attributable to the taking; 
 

(2) extent of improvement in or impairment of access to the public highways from the remainder 
upon completion of the project; 

 
 (3) extent of benefit or detriment caused by the project due to a change in the grade of a right of 

way abutting the remainder; 
 

(4) extent of enhancement or loss of appearance, view, or light and air as a consequence of the 
project; 
 

 (5) extent of benefit or damage resulting from severance of land or improvements; 
 

(6) extent of benefit or damage resulting from the distance or proximity of the remainder,  or 
improvements on the remainder, to the project in view of its character and probable use, including 
any increase or decrease in noise, fumes, vibration or other environmental degradation; and 
 

 (7) cost of fencing not provided by the plaintiff and reasonably necessary to separate the  land 
taken from the remainder. 

 
(b) If there is a partial taking of property, evidence may be received as to the value of the part taken 
considered as part of the whole, based on its contribution to the value of the whole, or as to its value 
considered independent of the whole. 

 
9-7-65 Valuation Testimony 

(a) As the basis for an opinion as to value, a valuation witness qualified under Section 9-7-62(a) may 
consider: 
 
 (1) any non-conjectural matters ordinarily relied upon by experts in forming opinions as to the fair 

market value of property, whether or not they are admissible in evidence; 
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(2) the price and other circumstances of any good faith sale or contract to sell all or part of the 
property sought to be taken, or all or part of any remainder that will be left after a partial taking of 
the property, whether the sale or contract was entered into before or after the valuation date; 

  
(3) the price and other terms and circumstances of any good faith sale or contract to sell and 
purchase comparable property. A sale or contract is comparable within the meaning of this section 
if it was made within a reasonable time before or after the valuation date and the property is 
sufficiently similar in the relevant market, with respect to situation, usability, improvements, and 
other characteristics, to warrant a reasonable belief that it is comparable to the property being 
valued;  
 
(4) the terms and circumstances of any lease made in good faith that included all or part of the 
property being valued or of comparable property whether the lease was made before or after the 
valuation date; 
 

 (5) the actual or reasonable net rental income attributable to the property when used for its highest 
and best use, capitalized at a fair and reasonable interest rate; 
(6) the cost of reproducing or replacing existing improvements on the property sought to be taken 
which enhance its value for its highest and best use, less any depreciation resulting from physical 
deterioration or from functional or economic obsolescence;  
 

 (7) the nature, condition, and use of properties in the general vicinity of the property being valued. 
 
(b) Notwithstanding any other provisions in this section, the following factors are not admissible as a basis 
for an opinion as to the value of property: 
 

(1) the price or other terms and circumstances of an acquisition of comparable property, where that 
property was or could have been acquired in that transaction under the power of eminent domain; 
 

 (2) the price at which property was optioned, offered, or listed for purchase, sale or lease; 
 
 (3) the assessed value of property for purposes of taxation; 
 
 (4) an opinion as to the value of property other than the property being valued; 
 
 (5) the terms and circumstances of a trade or exchange of property, and 
 
 (6) except as provided in Section 9-7-36(e), the influence upon the value of the property being 

valued of an exercise of the police power or of other non-compensable damage. 
 
 JUDGMENT AND POST-JUDGMENT PROCEDURE 
 
9-7-70 Contents of Judgment 

(a) The judgment may, and in the case of a partial taking shall, describe the proposed project in relation to 
the property taken, and shall: 
 
 (1) describe the property condemned and declare the right of the Tribes to take it by 
 eminent domain; 
 
 (2) recite the verdict or decision and declare that title to the property will be transferred 
 to the Tribes after the Tribes have paid to the Defendant, or to the Court for the benefit of 
 the Defendant, the amount of compensation awarded and any additional amounts allowed; 
 
 (3) describe the interest of each Defendant in the property condemned, and state the 
 amount of the award to which each Defendant is entitled; and 
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 (4) determine all other questions arising from the taking, including questions relating to 
 taxes, encumbrances, liens, rentals, insurance, or other charges. 
 
(b) If the Court determines that any issue under paragraph (3) or (4) of subsection (a) cannot be tried 
expeditiously and that no party will be prejudiced by reserving it for later determination, the Court may 
enter a preliminary judgment that includes the recitals required by paragraphs (1) and (2) of subsection (a), 
directs the Tribes to deposit in Court the amount of compensation awarded, and describes any issue 
reserved. A preliminary judgment so entered is appealable as to all matters and issues actually determined 
therein and not reserved. A supplementary judgment of apportionment determining any reserved issue shall 
be entered after that issue has been resolved. 

 
9-7-71 Interest on Compensation Awarded 

(a) The judgment shall include a reasonable interest rate upon the unpaid portion of the compensation 
awarded. The interest shall: 
 

 (1) commence to accrue upon the earlier of the date of valuation or date on which the Tribes takes 
physical possession of the Defendant's property, and  
 
(2) be calculated to the earlier of the date of payment or date of entry of the judgment. 

 
9-7-72 Adjustment of Taxes 

(a) The judgment shall require the Tribes to pay to the Defendant, in addition to any other amount awarded, 
the prorated portion of taxes paid by the Defendant to any public agency properly allocable to the tax 
period following the earlier of  
 
 (1) the date upon which the Tribes took possession of the property condemned, or  
 
 (2) the date of entry of the judgment. 
 
(b) If the current taxes payable on the property being condemned have not been paid before entry of the 
judgment, the Court may, upon motion by the Tribes that they intend to pay the taxes, deduct from the 
award in favor of the Defendant the prorated portion of the unpaid taxes properly allocable to the part of the 
tax period preceding the earlier of (1) the date upon which the Tribes took possession of the property 
condemned, or (2) the date of entry of the judgment, and shall order the amount so deducted to be paid to 
the appropriate taxing authority; provided, however, that the Court may not deduct from Defendant’s award 
for or order the Tribes to pay any such taxes if the Tribes have not made such a motion. 
 
(c) After the earlier of (1) the date upon which the Tribes took possession of the property condemned, or 
(2) the date of entry of the judgment, neither the Defendant nor any property of the Defendant not taken in 
the action is liable for payment of taxes upon, and the Tribes are exclusively liable to the appropriate taxing 
authorities for all unpaid taxes relating to, the property taken, subject to any exemption, cancellation, or 
rebate provided by law. 
 
(d) The term "taxes," as used in this section, includes ad valorem property taxes, ad valorem special 
assessment taxes, and water, sewer, or other service charges which are collected together with, or in 
substantially the same manner as, ad valorem taxes. It does not refer to special assessments upon benefited 
property that are secured by a specific lien on that property. 

 
9-7-73  Recoverable Costs 

If the judgment determines that the Tribes have the right to take all or part of the Defendant's property, the 
costs incurred by the Defendant shall be claimed, taxed, and allowed to the Defendant by the same 
procedure as in other civil actions, except as otherwise provided in this section. 
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9-7-74 Crediting Amounts Paid or Withdrawn from Deposited Funds 
(a) The judgment shall credit against the total amount awarded to the Defendant any payments made before 
the date of entry of the judgment by the Tribes to the Defendant as compensation for the property taken, 
plus any funds which the Defendant withdrew from money deposited by the Tribes. 
 
(b) If the amount to be credited against the award under subsection (a) exceeds the total amount awarded, 
the judgment shall require the Defendant to pay the excess to the Tribes or other person entitled thereto. 

 
9-7-75 Payment of Judgment by Plaintiff 

(a) Within thirty (30) days after entry of a final judgment, the Tribes shall pay the full amount required by 
the judgment after crediting all amounts withdrawn by the Defendant after judgment from funds on deposit. 
The Court for good cause may extend the time within which payment must be made for an additional 
period not exceeding sixty (60) days. 
 
(b) Payment may be made by the Tribes by paying money personally to the Defendant, or to the legal 
representative of the Defendant, taking a receipt therefor and filing a copy with the Court; or by depositing 
the amount of the award with the Court for the Defendant. By making a deposit under this section, the 
Tribes do not waive their right to review. 
 
(c) Within ten (10) days after a deposit of the award under subsection (b), the Tribes shall give written 
notice thereof to each Defendant for whom a disclaimer is not on file and who has not received personal 
payment in full. If the Tribes fail to give the prescribed notice to a Defendant entitled thereto, interest shall 
be added to that Defendant's undistributed share of any funds on deposit with the Court for the purpose of 
payment, at a reasonable rate of interest, from the date of deposit of the award under subsection (b) to the 
date on which the written notice is served, or to the date on which the Defendant actually receives from the 
clerk of Court the amount to which he is entitled under the judgment, whichever is earlier. The Court may 
make any proper orders reasonably necessary to enforce the Tribes' obligation to pay interest as provided in 
this subsection. 

 
9-7-76 Order Transferring Title 

(a) Within five (5) days, upon receipt of proof that the Tribes have fully satisfied the judgment, the Court 
shall make an order transferring to and vesting in the Tribes the title to property taken. 
 
(b) The transfer order shall: 
 
 (1) describe the property taken, recite or incorporate by reference the provisions of the 
 judgment, and set forth the Court's determination that it has been satisfied; and 
 
 (2) declare that title to the Defendant's property as described therein is transferred to and 
 vested in the Tribes upon the effective date of the order. 
 
(c) The party obtaining the transfer order shall promptly serve a copy of the order upon each party and will 
file a copy for record in the place and manner provided by law for the recordation or registration of deeds 
and conveyances. 

 
9-7-77 Effect of Failure to Pay Judgment 

(a) If the Tribes fail to make full payment of the judgment, or of the full amount awarded for any separate 
item or parcel of property described therein, within the time allowed under Section -9-7-75, the Defendant: 
 
 (1) may treat the failure to make payment as an abandonment of the condemnation action  with 

respect to the property for which payment has not been made, and may move to  vacate the 
judgment and for a dismissal under Section 9-7-80; or 

 
 (2) may apply to the Court for enforcement of the judgment by any appropriate enforcement 

process authorized by law, including levy of execution, foreclosure of a vendor's lien on the 
property taken, or issuance of a mandatory injunction or writ of mandamus to compel payment. 
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(b) In determining questions arising under subsection (a), the Court may make appropriate orders to adjust 
the rights of the parties, including orders with respect to the possession and use of the property and the 
performance of any work thereon, and may award damages, interest, and costs to the defendant as justice 
requires. 

 
9-7-78 Payment after Judgment from Funds Deposited with Court 

(a) After the entry of the judgment, stating the amount of the award to which a Defendant is entitled, and 
subject to the limitations of this section, that Defendant may apply to the Court for payment to him of the 
amount to which he is entitled under the judgment from funds deposited with the Court by the Tribes, 
whether the deposit was made before or after judgment, and whether or not the judgment has been appealed 
or a motion for new trial or to vacate or set aside the judgment has been made. 
 
(b) The Court shall direct that payment be made to the Defendant of the amount to which he is entitled 
under the judgment, less any amount previously paid to him as shown by receipts filed with the Court, upon 
the filing by the defendant of a receipt. Acceptance by the Defendant of the money waives all the 
Defendant's objections and defenses in the action except his claim to greater compensation. 
 
(c) For good cause shown, the Court may permit payment under this section before the date on which the 
judgment is final upon condition that the Defendant provide security for the repayment of any amount 
received by him which exceeds the amount to which he is finally determined to be entitled. 
 
(d) A Defendant who receives money under this section in excess of the amount to which he is finally 
determined to be entitled shall repay the excess to the Tribes, or to any other party entitled thereto, without 
interest. 
 
(e) If the Defendant fails to pay any amount required by the judgment within thirty (30) days after the 
judgment becomes final, the Court on motion may enforce payment out of the security, if any, provided 
under subsection (c), or issue any appropriate process. 

 
9-7-79 Order for Possession after Judgment 

(a) At any time after judgment, the Tribes may apply to the Court for an order of possession. The 
application may be granted whether or not the judgment has been appealed or a motion for new trial or to 
vacate or set aside the judgment has been made. 
 
(b) The Court shall authorize the Tribes to take possession of the property if: 
 
 (1) the judgment determines that the Tribes are entitled to take the property; and 
 
 (2) the Tribes have paid the full amount required by the judgment in the manner provided 
 by Section 9-7-75(b). 
 
(c) The Court shall specify the date after which the Tribes are authorized to take possession of the property. 
Unless the Defendant consents in writing to an earlier date, possession may not be taken earlier than ten 
(10) days after the date on which the order is served, whichever is later. The Court may enforce the order 
for possession by an appropriate writ or proceeding, including contempt. 
 
(d) The Tribes do  not abandon or waive the right to appeal from the judgment, move for a new trial, or 
vacate or set aside the judgment, by making application for or taking possession under this section. 

 
9-7-80 Effect of Judgment 

A final judgment in favor of the Tribes is conclusive as to the title of the Tribes in and to the interest in the 
Property described in the judgment.  A final judgment in favor of the Defendants shall not act as res 
judicata or estoppel against future condemnation actions involving the same Defendant(s) or the same 
property.  
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9-7-81 Appeal of Final Judgment 
The parties shall have the right to appeal as provided by the Code. 

  
 DISMISSAL AND ABANDONMENT 
 
9-7-85 Involuntary Dismissal 

On motion of the Defendant, the Court shall dismiss the action in whole or in part, as justice requires, if: 
 
(a) upon sustaining a preliminary objection to the Tribes' complaint, the Court determines that a dismissal is 
required; 
 
(b) the Tribes, by amending the complaint, so changes the extent, scope, or nature of the property sought to 
be taken that a dismissal of the action is required as to the superseded portion of the original action; 
 
(c) the Tribes have unjustifiably failed to exercise reasonable diligence in prosecuting the action; 
 
(d) the Tribes have failed to pay the full amount required by the judgment within the time allowed. 

 
9-7-86 Voluntary Dismissal 

(a) The Court may dismiss the action in whole or in part upon motion of the Tribes at any time prior to 
payment of the judgment. In its order of dismissal, the Court may impose any conditions that are just and 
equitable, including a requirement of restitution of property or money. 
 
(b) The Tribes' motion to dismiss the action may be denied if the Court determines, after noticed 
hearing, that because of the condemnation action the Defendant has substantially changed his position to 
his detriment. 

 
9-7-87 Award of Litigation Expenses 

(a) The Court shall award the Defendant his litigation expenses, in addition to any other amounts 
authorized by law, if the action is wholly or partly dismissed for any reason. In the case of a partial 
dismissal, the Court will make the award on a basis, in its discretion, that approximates the costs and 
portion of expenses attributable to the partially dismissed matter. 
 
(b) If the scope of the property to be taken is reduced as the result of (1) a partial dismissal, or (2) a final 
judgment determining that the Tribes cannot take part of the property originally sought to be taken, the 
Court shall award the Defendant the portion of his litigation expenses attributable to the property within the 
scope of the reduction. 
 
(c) Costs and litigation expenses authorized by this section may be claimed, taxed, and awarded under the 
same procedures that apply to costs in other civil actions. 

 
9-7-88 Restitution of Property and Damages 

If the action is dismissed for any reason, and the Defendant has vacated the property under an order of 
possession or in reasonable contemplation of its taking by the Tribes, the Court, upon demand of the 
Defendant, shall order the Tribes to (1) deliver possession of the property to the Defendant or other person 
entitled thereto, and (2) pay damages to the Defendant as justice requires, including damages for any injury 
to or impairment of the value of the property not within the reasonable control of the Defendant. 

 
 CONSUMER PROTECTIONS 
 
9-7-95 Consumer Protection 

No Defendant may attempt to levy disconnect fees, removal costs or other costs, fees, fines, breach of 
contract or damage claims (hereafter “Customer Penalties”) of any kind against its customers within the 
Reservation, including, but not limited to, any attempts to engage in related debt collection activities, 
including negative reporting to credit agencies, as a result of a condemnation action, or in relation to a 
condemnation proceeding.  Pursuant to this Chapter, no direct or implied agreements that attempt to impose 
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State approved tariffs or regulations are valid or enforceable, unless such agreements and customer 
penalties have been expressly approved by action of the Council or its delegate, such as a Tribal utility 
commission or similar political subdivision. 

 
9-7-96 Improvements to Trust Land 

All underground conduits, above or below ground vaults, and similar constructions, that have been paid for 
in part or wholly by a utility customer, shall be considered improvements to the land when located on trust 
lands, by application of both federal law and this Chapter.  Such constructions may not be removed, 
disabled or damaged in any fashion as a result of either being condemned or effectively stranded and no 
longer usable by a condemnation action.  Pursuant to this Chapter, no direct or implied agreements that 
attempt to authorize a utility to remove, disable or damage such constructions are valid or enforceable, 
unless such agreements or actions have been expressly approved by action of the Council or its delegate, 
such as a Tribal utility commission or similar political subdivision. 

 
9-7-97 Violations  

Violations of Sections 9-7-87 and 9-7-88 may result in civil penalties of up to $1000 per day for each 
separate violation with no limit on the cumulative penalty and may include actual damages, costs and 
attorney fees. 

 
 


